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DISCUSSION: The Director, Nebraska Service Center, initially denied the employment-based 
immigrant visa petition. The matter is now before the Administrative Appeals Office (AAQ) on appeal. 
The appeal will be dismissed. 


The petitioner is a software development and consulting company. It seeks to employ the 
beneficiary permanently in the United States as a system analyst. The petition requests classification 
of the beneficiary as a Member of the Professions Holding an Advanced Degree or an Alien of 
Exceptional Ability pursuant to section 203(b)(2) of the Immigration and Nationality Act (the Act), 8 
U.S.C. § 1153(b)(2)." The director determined that the petitioner had not established that it had the 
continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa 
petition and denied the petition accordingly. 


The petitioner filed a motion to reopen and a motion to reconsider (MTR) on November 21, 2011. The 
petitioner also filed an appeal on December 8, 2011. The director granted the petitioner’s MTR and 
approved the Form [-140 (Immigrant Petition for Alien Worker) on December 23, 2011. Although a 
separate appeal was filed by the petitioner, the director’s decision to approve the petition and grant 
favorable relief was within 45 days of the filing of the appeal. See 8 C.F.R. § 103.3(a)(2)(ili). Because 
the Form I-140 was approved by the director, further pursuit of the matter at hand is moot. 


ORDER: The appeal is dismissed based on the director’s approval of the underlying Form ]-140. 


' Section 203(b) of the Act, 8 U.S.C. § 1153(b), states in pertinent part: 


(2) Aliens Who Are Members of the Professions Holding Advanced Degrees or Aliens of 
Exceptional Ability. -- 


(A) In General. -- Visas shall be made available . . . to qualified 
immigrants who are members of the professions holding advanced 
degrees or their equivalent or who because of their exceptional ability 
in the sciences, arts, or business, will substantially benefit 
prospectively the national economy, cultural or educational interests, or 
welfare of the United States, and whose services in the sciences, arts, 
professions, or business are sought by an employer in the United 
States, 


